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— The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 

Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS. 
WHICHEVER IS LONGER. FROM THE MAILING DATE OF THIS COMMUNICATION. 

. Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 

. TuoS KJts'SL'^t'^^^^^^^^^ Will apply and wi., expire SIX (6, ^^OHTHS Uor.^^^^^ co— ion. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U S.C. § 133). 

Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 

earned patent temi adjustment See 37 CFR 1 .704(b). 

Status 

1)13 Responsive to communication(s) filed on 02 November 2006. 
2a)n This action is FINAL. 2b)IEl This action is non-final. 

3) D Since this application is in condition for allowance except for formal nnatters. prosecution as to the nnerits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) ^ Clainn(s) 1-69 is/are pending in the application. 

4a) Of the above claim(s) 1-4 and 9-69 is/are withdrawn fronn consideration. 

5) 0 Clainfi(s) is/are allowed, 

6) S Claim(s) 5-8 is/are rejected. 
?)□ Claim{s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) ^ The specification is objected to by the Examiner. 

10)^ The drawing(s) filed on 10/10/2003 is/are: a)^ accepted or bM objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-1 52. 

Priority under 35 U.S.C. § 119 

12)0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)n All b)n Some * c)^ None of: 

1 .□ Certified copies of the priority documents have been received. 
2.n Certified copies of the priority documents have been received in Application No. 



3.n Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
See the attached detailed Office action for a list of the certified copies not received. 
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1) ^ Notice of References Cited (PTO-892) 

2) □ Notice of Draflsperson's Patent Drawing Review (PTO-948) 
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Paper No{s)/Mail Date 08/25/2004 . 
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Paper No(s)/Mail Date. . 
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DETAILED ACTION 

Election/Restrictions 

1 . Applicant's election without traverse of Group II, claims 5-8 in the paper filed on 
November 2, 2006 is acknowledged. Claims 1-69 are pending and claims 5-8 are being 
examined in this office action. Claims 1-4 and 9-69 are withdrawn from further 
consideration by the examiner. 37 CFR 1.142(b), as being drawn to a non-elected 
invention. This restriction is made FINAL. 

Applicant is reminded that upon the cancellation of claims to a non-elected 
Invention, the inventorship must be amended In compliance with 37 CFR 1.48(b) if one 
or more of the currently named inventors is no longer an inventor of at least one claim 
remaining in the application. Any amendment of Inventorship must be accompanied by 
a request under 37 CFR 1.48(b) and by the fee required under 37 CFR 1.17(i). 

Information Disclosure Statement 

2. An initialed and dated copy of Applicant's IDS form 1449 filed on August 25, 
2004 Is attached to the instant Office action. 

The listing of references in the specification (pages 88-92) is not a proper 
Information disclosure statement. 37 CFR 1 .98(b) requires a list of all patents, 
publications, or other information submitted for consideration by the Office, and MPEP 
§ 609.04(a) states, "the list may not be Incorporated into the specification but must be 
submitted in a separate paper." Therefore, unless the references have been cited by the 
examiner on form PTO-892, they have not been considered. 
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Specification 

The disclosure is objected to because of the following informalities: 

3. Page 1 , line 27, insert -publication no.- after "application" and before 
"2002/0006411". 

4. Tables 1 and 2 must be removed from the drawings and inserted appropriately 
within the text. 

5. The labels in the Figures 5a-5c must be identified in description of the drawings 
for Figures 5a-5c on page 27. 

6. • Y-axis labels in Figure 1 1 must be identified in description of the drawings for 
Figure 1 1 on page 28 

7. Right and left panels of Figures 1 5 and 17, and top and bottom panels of Figure 
16 must be identified in description of the drawings for Figures 15-17 on page 29. 

Appropriate action/corrections are required. 

Drawings 

The drawings are objected to because of the following informalities: 
Drawings are objected to because they fail to comply with 37CFR 1.83. 

8. Figures 7-9, and 14-1 7 are objected because they are framed. 

9. Y-axis label "Dilutio" in Figure 13 is incorrectly spelled. 

Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in 
- reply to the Office action to avoid abandonment of the application. Any amended 
replacement drawing sheet should include all of the figures appearing on the immediate 
prior version of the sheet, even if only one figure is being amended. The figure or figure 
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number of an amended drawing should not be labeled as "amended." If a drawing figure 
is to be canceled, the appropriate figure must be removed from the replacement sheet, 
and where necessary, the remaining figures must be renumbered and appropriate 
changes made to the brief description of the several views of the drawings for 
consistency. Additional replacement sheets may be necessary to show the 
renumbering of the remaining figures. Each drawing sheet submitted after the filing 
date of an application must be labeled in the top margin as either "Replacement Sheet" 
or "New Sheet" pursuant to 37 CFR 1 .121(d). If the changes are not accepted by the 
examiner, the applicant will be notified and informed of any required corrective action in 
the next Office action. The objection to the drawings will not be held in abeyance. 
Appropriate corrections are required. 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

10. Claims 5-8 are rejected under 35 U.S.C. 102(b) as being anticipated by Van 
Ooijen et al. (United States Patent No. 6,022,846, issued February 8, 2000). 

Van Ooijen et al. disclose a stable transgenic tobacco plant comprising 
expression of a heterologous protein phytase, wherein phytase inherently has the 
properties of an antigen. The reference further discloses that said transgenic material is 
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milled or ground to produce a stable feed meal for animals. See in particular, abstract, 
columns 1-2, 3-4. 9, Examples 6-14. 

The transgenic plant material derived animal feed disclosed in the reference 
inherently constitutes a pharmaceutical composition because the reference discloses 
that the transgenic plant comprising heterologous protein phytase improves the 
nutritional value of animal feed by efficiently utilizing phytate phosphorous present in the 
transgenic plant feed. The reference also discloses that animal feed comprising said 
transgenic material is used in Industrial processes which requires action of transgenic 
phytase, wherein said industrial processes would inherently require addition of water, a 
pharmaceutically acceptable carrier. See In particular, 3'^ paragraph of column 9. 

The product by the reference may not be using the same method steps as the 
instantly claimed product. However, the instantly claimed product has the same 
structural limitations as that taught by the reference. See In re Thorpe, 777 F.2d 695, 
698, 227 USPQ 964, 966 (Fed. Cir. 1985) which teaches that "[EJven though product- 
by-process claims are limited by and defined by the process, determination of 
patentability is based on the product itself. The patentability of a product does not 
depend on its method of production. If the product in the product-by-process claim is 
the same as from a product of the prior art, the claim is unpatentable even though the 
prior product was made by a different process." 

Accordingly, Van Ooijen et al. anticipate the claimed invention. 

Conclusions 

1 1 . Claims 5-8 are rejected. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Vinod Kumar whose telephone number is (571) 272- 
4445. The examiner can normally be reached on 8.30 a.m. to 5.00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Anne Marie Grunberg can be reached on (571)272-0975. The fax phone 
number for the organization where this application or proceeding is assigned is 703- 
872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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